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Private Practice in Family Law  
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Disclaimer 

• Anything we say may be wrong and immediately 
refuted by those more knowledgeable  

• Don’t rely on anything we say 
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Overview 

• Subpoena response 



SUBPOENA 

Do I have to go?   
 
Is it valid? 
 
What about the other spouse, do they have to give 
permission?   
 
What about pay, do I have to go if I’m not paid? 
 



SUBPOENA 

How does confidentiality fit in?  APA code of ethics?   
 



 
SUBPOENA DEFINITION 
 
The obligation of the individual to attend the court as a 
witness is enforced by a process of the court, particular 
process being the subpoena ad testificandum, commonly 
called the subpoena in the United States. This writ, or 
form, commands the witness, under penalty, to appear at 
a trial to give testimony. Thus, the subpoena is the 
mechanism for compelling the attendance of a witness. 
 



 
DUCES TECUM 
“Bring with thee.” A writ commonly called a subpoena 
duces tecum, commanding the person to whom it is 
directed to bring with him some writings, papers, or other 
things therein specified and described, to a deposition, to 
counsel for litigants in an action, or before the court.  
In general, all relevant papers in the possession of the 
witness must be produced, but to this general rule there 
are exceptions. E.g., attorneys and solicitors who hold the 
papers of their clients cannot be compelled to produce 
them, unless the client could have been so compelled; 
neither can documents that are covered by the 5th 
Amendment's protection against self-incrimination.  
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SUBPOENA 

• Created by attorney 
• Signed by clerk 
• No judge input 





SUBPOENA 

Is it valid? 
• Signed by clerk 
• Out of state… International Shoe v Washington 
• To deposition or to trial? 

 
 



SUBPOENA 

International Shoe v Washington 
 
The basic formulation is: a state may exercise personal 
jurisdiction over an out-of-state defendant, so long as 
that defendant has "sufficient minimum contacts" with 
the forum state, from which the complaint arises, such 
that the exercise of jurisdiction "will not offend 
traditional notions of fair play and substantial justice . . ." 
See 326 U.S. 310 (1945). 
 
If it is an out of state subpoena, you likely can ignore it 
unless you own land there. 



TCA 24-9-101  
24-9-101. Deponents exempt from subpoena to trial but subject to subpoena to 
deposition — Award of fees and expenses if court grants motion to quash. — 
  
 (a)  Deponents exempt from subpoena to trial but subject to subpoena to a 
deposition are: 
     (1)  An officer of the United States; 
     (2)  An officer of this state; 
     (3)  An officer of any court or municipality within the state; 
     (4)  The clerk of any court of record other than that in which the suit is pending; 
     (5)  A member of the general assembly while in session, or clerk or officer thereof; 
     (6)  A practicing physician, psychologist, senior psychological examiner, 
chiropractor, dentist or attorney; 
     (7)  A jailer or keeper of a public prison in any county other than that in which the 
suit is pending; and 
     (8)  A custodian of medical records, if such custodian files a copy of the applicable 
records and an affidavit with the court and follows the procedures provided in title 68, 
chapter 11, part 4, for the production of hospital records pursuant to a subpoena 
duces tecum. 
(b)  If the court grants a motion to quash a subpoena issued pursuant to subsection 
(a), the court may award the party subpoenaed its reasonable attorney's fees and 
expenses incurred in defending against the subpoena. 

http://michie.lexisnexis.com/tennessee/lpext.dll?f=FifLink&t=document-frame.htm&l=jump&iid=tncode&d=t. 68&sid=d1e1460.70afae51.0.0


SUBPOENA 

Is it valid? 
• Signed by clerk 
• Out of state… International Shoe v Washington 
• To deposition or to trial? 
• Is there a privilege that applies? Confidentiality 

 
 



TENNESSEE RULES FOR CIVIL PROCEDURE 
(TRCP) 
 
Parties may obtain discovery regarding any 
matter, not privileged, which is relevant to the 
subject matter involved in the pending action, 
whether it relates to the claim or defense of the 
party seeking discovery or to the claim or 
defense of any other party 



TCA 63-11-213 
63-11-213. Privileged communications. — 
  
 For the purpose of this chapter, the confidential 
relations and communications between licensed 
psychologist or, psychological examiner or, 
senior psychological examiner or certified 
psychological assistant and client are placed 
upon the same basis as those provided by law 
between attorney and client; and nothing in this 
chapter shall be construed to require any such 
privileged communication to be disclosed. 



TENNESSEE RULES FOR CIVIL PROCEDURE 
(TRCP) 26 
When a party withholds information otherwise 
discoverable under the rules by claiming that it 
is privileged or subject to protection as trial 
preparation material, the party shall make the 
claim expressly and shall describe the nature of 
the documents, communications, or things not 
produced or disclosed in a manner that, without 
revealing information itself privileged or 
protected, will enable other parties to assess 
the applicability of the privilege protection 



 
 
How? 



 
 
How? 
 
Motion to Quash 



 
 
Who pays you to respond to a subpoena for 
deposition? 
 
 



TENNESSEE RULES FOR CIVIL PROCEDURE 
(TRCP) 
 
Unless manifest injustice would result, (i) the 
court shall require that the party seeking 
discovery pay the expert a reasonable fee for 
time spent in responding to discovery under 
subdivisions (4)(A)(ii) and (4)(B) of this rule. 



 
 
 
What is the impact of your client not asserting 
their privilege? 
 



 
 
If you are an expert for one side, can the other 
side subpoena you to a deposition before trial 
to question you? 
 



TENNESSEE RULES FOR CIVIL PROCEDURE 
(TRCP) 
Discovery of facts known and opinions held by 
experts, otherwise discoverable under the 
provisions of subdivision (1) of this rule and 
acquired or developed in anticipation of 
litigation or for trial, may be obtained only as 
follows:  
 … 
 (ii)A party may also depose any other party's 
expert witness expected to testify at trial.  



 
Did your client put their emotional condition at 
issue in a suit? 



 
Did your client put their emotional condition at 
issue in a suit? 
 
• If so you will want to meet with client to 
understand issues in suit and the benefits and 
risks of having your records in the proceedings 
• Federal Court v Tennessee state courts 
• Does Jaffee apply?  www.jaffee-redmond.org  

• Consider a motion to quash or to limit access 
(Kirchner v Mitsui 43 Fed.R.Serv.3d 110) 

http://www.jaffee-redmond.org/
http://www.jaffee-redmond.org/
http://www.jaffee-redmond.org/
kirchner v matsui.pdf
kirchner v matsui.pdf


 
Are you subpoenaed by one spouse in a marital 
case? 
 
• Discuss with both parties separately the benefit 
and risk of the evidence in your record/memory 
regarding them only (not spouse) 
• If only one wants you to testify, do so only with 
careful practice to avoid all reference to the other 
party 



• Call attorney who subpoenaed you.  Determine who they represent 
(your client, other party or both).   
• Call client to see what information they want revealed and what 
information they might not want revealed.  Educate them on their 
privilege.  
• Call attorney for your client to consider either filing a Motion to 
Quash or to limit access to records (Kirchner v Mitsui 43 
Fed.R.Serv.3d 110) if the client has put their mental state at issue 
(e.g., a claim of mental anguish).  Give 21 working days to file 
objection; If no objection, the privilege is waived. 
•Determine whether you are being called as a fact witness or expert 
witness 
• Get paid in advance if you are being called for your client.  Most bill 
by the ½ day if you are being called as an expert. 



Expert Witness v. Fact Witness 

Fact witness only tells what they heard, saw 
or experienced; they cannot give opinions. 
 
An expert does not have to have any first 
hand experience with the parties.  They 
testify based on professional standards and 
give opinions. 



Expert Witness v. Fact Witness 

Therapist as Expert Witness: 
•Has to be qualified as an expert based on experience 
and training. 
•In Federal Court must me listed ahead of time as 
expert. 
•Has to be paid by those calling him/her to court based 
on prevailing rate/missed opportunity rate. 
•Gives opinions regarding causation, future impairment 
•Formulates opinions for trial/deposition 
•Prepares for trial/deposition 
•Should be objective, reporting on aspect for and 
against a case 
•Paid by the other side to depose you 



Expert Witness v. Fact Witness 

Therapist as Fact Witness: 
•Is not qualified as an expert based on experience and 
training. 
•Is not listed ahead of time as expert. 
•Is paid witness rate ($40/day in Fed. Court) or not paid 
•Only states what they know first hand, no opinions 
•No preparation for trial/deposition 
•Treating professional may form opinions during 
treatment, for the purposes of treatment.  Cannot rely 
on specialized knowledge. 
•Less objective, should acknowledge this to Court 



Therapist as Expert Witness 

If attorney refuses to pay you as an expert but at trial 
qualifies you as a witness and/or asks your professional 
opinion, ask the judge before leaving the stand, “Your 
Honor, could you please order the attorney who 
subpoenaed me to pay my fee of $_______ which they 
have refused to do.“ 
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What to bring? 

There are typically five parts of a clinical file: 

1. Medical records 

2. Psychotherapy notes 

3. Medical records received from third parties 

4. Test results 

5. Test forms 



What to bring? 

Medical records (Rule 1180-1-.06) 
 
(i) modalities and frequencies of treatment furnished 
(ii) results of clinical tests 
(iii) counseling session start and stop times 
(iv) summaries of: 

– (I) diagnosis 
– (II) functional status 
– (III) treatment plan 
– (IV) symptoms 
– (V) prognosis 
– (VI) progress to date 

 
 



What to bring? 

Not included in patient records are: 
(i) test data – raw and scaled scores, client/patient responses to 
test questions or stimuli, and notes and recordings concerning 
client/patient statements and behavior during an examination. 
(ii) test materials – manuals, instruments, protocols, and test 
questions or stimuli. 
(iii) psychotherapy notes – notes recorded (in any medium) by a 
psychologist, senior psychological examiner or psychological 
examiner, who is designated as a health service provider as defined 
in Rule 1180-1-.01, that document or analyze the contents of 
conversation during a private counseling session or a group, joint, 
or family counseling session and that are separated from the rest 
of the individual's patient 
record. 



What to bring? 
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What to bring? 

There are typically five parts of a clinical file: 

1. Medical records 

2. Psychotherapy notes ???? (If “all records”) 

3. Medical records received from third parties 

4. Test results 

5. Test forms 



What to bring? 

There are typically five parts of a clinical file: 
1. Medical records 
2. Psychotherapy notes ???? (If “all records”) 
3. Medical records received from third parties 
• Test results (if “all records” omit raw and scaled 

scores, client/patient responses to test questions 
or stimuli, and notes and recordings concerning 
client/patient statements and behavior during an 
examination.) 

1. Test forms 
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SUBPOENA SUMMARY 

1. Is it valid? (out of state) 
2. Did your client put their emotional issues at trial v a snooping 

party… Motion to limit or quash 
3. Does privileged communication apply…. Motion to Quash 
4. Is it for trial or for deposition… don’t have to testify for trial 

(unless you are an expert) 
5. Educate client on Jaffee and future of Tennessee access to 

therapist records 
6.  Practice testimony if only one spouse grants permission. 
7. Clarify fact v. expert witness status 
8. Get paid for testimony, in advance! 
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29-26-206.  Employer liability.  
  (a) An employer of a therapist may be liable under §29-26-204 if sexual 
misconduct occurred as provided in §29-26-204, and either of the following applies: 
   (1) The employer fails to take reasonable action when the employer knows or has 
reason to know that the therapist has engaged in sexual misconduct with any 
patient; or 
   (2) The employer fails to make inquiries of a former employer concerning past 
sexual misconduct of the therapist and the: 
      (A) Former employer's name and address has been disclosed to the employer; 
      (B) Therapist was employed by the former employer as a therapist within five (5) 
years of the date of employment as a therapist for the employer and during the 
period of prior employment the therapist engaged in sexual misconduct. 
 



(b) An employer or former employer of a therapist may be liable under §29-26-204 if: 
   (1) Sexual misconduct occurred as provided in §29-26-204; 
   (2) The employer or former employer receives a written request from another 
employer or prospective employer concerning sexual misconduct by the therapist; 
   (3) The employer or prospective employer is considering the therapist for a therapist 
position; and 
   (4) The employer or former employer knows or has reason to know of the sexual 
misconduct and fails or refuses to disclose to the requesting employer the occurrence of 
sexual misconduct by the therapist. 
(c) An employer or former employer who gives information concerning sexual 
misconduct by a therapist when presented with a request for such information by a 
prospective employer of the therapist is absolved from any legal liability due to the 
therapist's failure to find employment or damage to the therapist's reputation as a 
result of the information provided, unless the information is false and the reporting 
employer knew or should have known that the information was false. 
(d) Nothing in this section is intended to affect in any way the application of employer 
liability if such liability rests upon negligence by the employer in supervising the 
therapist or where the scope of employment would encompass the sexual misconduct. 
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Electronic Considerations 

• Recording 

• Electronic surveillance  

– Emails of others 

– Phone conversations 



Recording 

 
 

• A client can record sessions without your permission. 

• You violate ethical guidelines by recording a client without permission. 

• It is legal for any one party to record a telephone conversation without the other’s 

knowledge or permission in Tennessee, as long as the party recording is on the call. 

• There are severe penalties to recording conversations, when you are not on the call. 

• Access of another communications without permission (email, voice) is a Class D 

Felony.  If a spouse gives their partner permission to access one’s email as a trust 

issue, get it in writing. 

 

 



There was an NPR story in October 2015 regarding this: 
• Staff Sgt. Eric James, an Army sniper who served two tours in Iraq, paused 

before he walked into a psychiatrist's office at Fort Carson, Colo. It was April 
3, 2014. James clicked record on his smartphone, and then tucked the phone 
and his car keys inside his cap as he walked through the door to the chair by 
the therapist's desk. 

• As he sat there sharing his fears and telling the therapist he'd been thinking 
about suicide — all while secretly recording the entire session — James was 
inadvertently helping to bring a problem within the Army to light: As it tries 
to deal with thousands of soldiers who misbehave after returning from Iraq 
and Afghanistan and then being diagnosed with mental health disorders and 
traumatic brain injuries, the military sometimes moves to kick them out of 
the service rather than provide the treatment they need. 

• The Army tried to dismiss James in 2013, because he had been stopped for 
drunken driving two years earlier. This despite pledges by Army commanders 
and a 2009 congressional edict to make sure such misconduct is not the 
result of mental issues brought home from the wars. 

• Saying he wanted evidence to protect himself, James made secret recordings 
of more than 20 hours of sessions with therapists and officers at Fort Carson. 
In the recordings, counselors can be heard berating him for suggesting he 
has serious mental health problems. They try to convince him his 
experiences in Iraq were not too traumatic — and even seem to ignore him 
when he talks about wanting to commit suicide. 
 



TCA §39-13-601 
(a)(1) Except as otherwise specifically provided in §§ 39-13-601 
– 39-13-603 . . . a person commits an offense who: 
(A) Intentionally intercepts, endeavors to intercept, or procures any other person to 
intercept or endeavor to intercept, any wire, oral, or electronic communication; (C) 
Intentionally discloses, or endeavors to disclose, to any other person the contents of 
any wire, oral or electronic communication, knowing or having reason to know that 
the information was obtained through the interception of a wire, oral, or electronic 
communication in violation of this subsection (2) A violation of subdivision (a)(1) shall 
be punished as provided in § 39-13-602 and shall be subject to suit as provided in § 
39-13-603. 
(5) It is lawful under §§ 39-13-601 – 39-13-603 and title 40, chapter 6, part 3 for a 
person not acting under color of law to intercept a wire, oral, or electronic 
communication, where the person is a party to the communication or where one of 
the parties to the communication has given prior consent to the interception, unless 
the communication is intercepted for the purpose of committing any criminal or 
tortious act in violation of the constitution or laws of the state of Tennessee. 



The Tennessee Wiretapping and Electronic Surveillance Act, for example, makes it a Class 
D felony to intentionally intercept, access or procure another person to intercept or 
access unauthorized communications. Civil damages include: 
The sum of the actual damages, including any damages to personal or business 
reputation or relationships, suffered by the individual and any profits made by the 
violator as a result of the violations; or 2) Statutory damages of one hundred dollars 
($100) per day for each day of violation or ten thousand dollars ($10,000), whichever is 
greater; and 3) Punitive damages; and 4) Reasonable attorney’s fees and other litigation 
costs incurred. 



Klumb v. Goan, 2-09-Cv-115 (E.D. Tenn.; July 19, 2012) Federal District Case 
Plaintiff Roy Klumb brought this action alleging defendant Crystal Goan, formerly 
is wife, violated the federal Wiretap Act, 18 U.S.C. 2510 et seq., and the 
Tennessee Wiretap Act, Tenn. Code Ann. 39-13-601et seq., by installing spyware 
on his computers without his consent to intercept his incoming email. A bench 
trial was held and, having heard all the evidence, the Court concludes that 
defendant Crystal Goan did violate the two wiretap statutes, that the plaintiff is 
entitled to the statutory damages of $10,000, and that defendant’s violation of 
the wiretap acts was part of a larger scheme to gain advantage of the plaintiff 
during their divorce thereby warranting punitive damages in the amount of 
$10,000. The plaintiff is also entitled to reasonable attorney’s fees and costs.  
An appropriate judgment shall be entered. 



Robinson v. Fulliton, Court of Appeals May 2002 
This is a wiretapping case. A husband and a wife were experiencing marital 
difficulties. During that time, the husband tape recorded a telephone 
conversation between his wife and her brother without the knowledge of either. 
When the brother found out, he filed a lawsuit against the husband, his brother-
in-law, seeking damages under the civil damages provision of the Tennessee 
wiretapping statutes, Tenn. Code Ann. § 39-13-603. The trial court, sitting 
without a jury, held that the husband was liable to his brother-in-law, and 
awarded nominal compensatory damages, litigation expenses, and attorney’s 
fees. The husband and the brother-in-law both appeal that decision, arguing that 
the damage award was erroneous. We reverse the trial court’s award of 
damages, finding that the statute requires that, when a violation is established, 
the trial court must award either the actual damages or the statutory minimum 
penalty of $10,000, whichever is greater. 



Lawrence v. Lawrence, Ct. Appeals November 2010 
Leigh Ann Lawrence (“Mother”) secretly tape recorded her 2 1/2-year-old daughter’s 
telephone conversation with the child’s father, Chris Lawrence (“Father”), during the course 
of a divorce and custody dispute. After the divorce was concluded, Father filed a complaint 
against Mother seeking damages for, among other things, wiretapping in violation of Tenn. 
Code Ann. §39-13-601 (2006). Father filed a motion for partial summary judgment which the 
trial court denied upon finding that “[n]o set of facts would create liability under §39-13-601 
et seq. for [Mother’s] interception of [Father’s] communication with his daughter.”  The 
court then entered partial summary judgment in favor of Mother and certified the judgment 
as final.  Father appeals.  “Accordingly, we hold that, as a matter of law, Mother had the right 
to consent, as that term is used in Tenn. Code Ann. §39-13-601, vicariously to intercepting, 
recording and disclosing the child’s conversation with Father.” 



CAR MONITORING 
 
TCA § 39-13-606—Electronic tracking of motor vehicles (as of 2012) reads, as follows: 
(a) (1) Except as provided in subsection (b), it is an offense for a person to knowingly 
install, conceal or otherwise place an electronic tracking device in or on a motor 
vehicle without the consent of all owners of such vehicle for the purpose of 
monitoring or following an occupant or occupants of such vehicle. (2) As used in this 
section, “person” does not include the manufacturer of the motor vehicle. 
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